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AUTOMATIC INSURANCE—TRUCK 
REPLACED 


New Truck Involved in Accident 


A policy was issued by the defendant insurer cover- 
ing a Chevrolet truck owned by one LaRocco which 
provided for automatic coverage of any other vehicle 
of the type therein described provided that the new 
vehicle replace the one described in the policy, that 
coverage for the old vehicle terminate as of the date 
of the purchase of the new vehicle and that the named 
assured notify the company within ten days thereof. 
While the policy was in full force and effect, LaRocco 
sold the Chevrolet truck and on the same day pur- 
chased a Ford truck and transferred the license plates 
three days later. Within ten days from the purchase 
of the Ford truck, it became involved in an accident 
injuring plaintiff who subsequently recovered judg- 
ment against LaRocco. This action on the insurance 
policy followed. 


Please Route to: 


Policy Construed 


Plaintiff contends that the provision of the policy 
with respect to automatic insurance operated to insure 
the newly acquired truck for ten days irrespective of 
notice and that since the accident occurred within that 
period, he is entitled to have his judgment paid by the 
insurance company. Defendant insurer contends that 
notice of replacement to the insurer within ten days 
thereafter was intended to operate as a condition 
precedent to the automatic coverage clause. The evi- 
dence disclosed that, within five days after the accident, 
the policy was canceled by the insurer for non- 
payment of premiums and that the insurer had no 
notice of the accident until over three months there- 
after. Notice, when given, came through a third per- 
son and not the named assured. 

In Jamison v. Phoenix Indemnity Company, the 
United States District Court for the District of New 
Jersey, reported at {| 704,870, granted defendant’s mo- 
tion for a directed verdict. The court concluded that 
the provisions of the policy were intended to furnish 
automatic coverage from the date of the acquisition 
of a replacing vehicle only in the event that notice 
thereof is given to the insurer within ten days of the 
acquisition of the car. 
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% NEGLIGENCE »* 
(Other than Automobile) 


Invitees Injured—Variance in Floor Levels in Hotel.—A differ- 
ence in floor levels in different parts of a business building 
which the public is invited to use is not negligence, nor is 
the maintenance of a platform where such change exists 
negligence and a patron who fell because she failed to use 
due care for her safety is not entitled to recover for injuries 
sustained (Kelley.v. Luke, Neb. Supreme Ct., J 402,546). Fall 
on Wet Slippery Floor in Bank.—The evidence disclosing 
that floor in bank had remained in a wet and slippery con- 
dition for over an hour and a half before plaintiff fell 
warranted the jury in inferring that defendant bank knew or 
had reasonable opportunity to know of such dangerous 
condition and in entering a verdict for plaintiff on account 
of injuries sustained (Picariello et al. v. Linares and Rescigno 
Bank, N. J. Supreme Ct., 402,551). Fall from Stool at 
Service Counter.—In view of evidence supporting defend- 
ant’s contention that injured plaintiff backed away from 
counter and that her conduct in so doing was negligence 
which contributed to cause her to fall to the floor, court 
committed reversible error in refusing to submit such issues 
to the jury (Walgreen-Texas Co. v. Shivers et ux., Tex. Su- 
preme Ct., 402,552). 


Landlord and Tenant.—A landlord is not under a duty to main- 
tain leased premises in reasonably safe condition unless 
such premises are in common use by different tenants and 
not under the exclusive control of any, nor does a gratuitous 
promise to inspect and repair if necessary impose such a 
duty (Redden, Admr., etc. v. The James T. McCreery Co., Inc., 
W. Va. Supreme Ct. of App., 402,549). Premises Used by 
Public—One who leases premises knowing that they are 
to be used for a public purpose and who had knowledge of 
the existence of a dangerous condition which would render 
such premises unsafe is liable to patrons of lessee for injuries 
sustained while using such premises (Nelson v. Hokuf, Neb. 


Supreme Ct., J 402,547). 


Pedestrians Injured—Struck by Trolley.—Court erred in grant- 
ing nonsuit in plaintiff's action for damages for injuries 
sustained when, in crossing a busy intersection with which 
he was familiar, he was struck by a street car operated by 
defendant, plaintiff contending that the motorman failed to 
give warning of the approach of the car (Amendt v. Pac’fic 
Electric Ry. Co., Calif. Dist. Ct. of App., 402,545). Walking 
in Alley.—Judgment in favor of plaintiff wife entered by the 
trial court after denial of motion for new trial made pur- 
suant to suggestion of appeal court which reversed prior 
order of trial court for judgment n.o.v. was affirmed on 
appeal, there being no errors in rulings or instructions at- 
tacked on appeal (Parsell et al. v. San Diego Consolidated 
Gas & Electric Co., Calif. Dist. Ct. of App., / 402,548). 


Turning Basin Adjacent to Beach.—State evidenced a reckless 
disregard for safety of bathers who used beach adjacent to 
which state constructed a turning basin for boats using 
barge canal and failed to prevent or protect bathers from 
stepping into hole (Roth, Admr. v. The State of New York; 
Murphy et al., Admrs. v. Same, N. Y. Supreme Ct., App. Div., 
J 402,553). 


Injury Resulting from Nervous Shock, Fright.—Plaintiff was 
awarded a new trial against trolley car company in action 
for damages for injuries alleged to have resulted from 
nervous shock and fright when trolley wires broke, due to 
negligence of motorman on trolley car, and dangled around 
car in which plaintiff was sitting (Orlo v. The Connecticut 


Co. et al., Conn. Supreme Ct. of Err., 9 402,550). 


* 


Surrender of Policy under Mutual Mistake—Allegations show- 
ing that at the time the beneficiary surrendered the policy 
for the cash surrender value, neither she nor the insurer 
were aware of the fact that the insured had become totally 
and permanently disabled within the coverage of the policy 
stated a cause of action for equitable relief (Boyd v. Aetna 
Life Ins. Co., Ml. App. Ct., § 502,231). 


LIFE * 


Accident Policy—Death from Asphyxiation.—The death of the 
insured was held to be within the coverage of the accident 
policy issued by the defendant insurer, the exception clause 
upon which the insurer relied in denying liability being 
ambiguous and construed in favor of plaintiff (Brush 9, 
Washington Natl. Ins. Co., lowa Supreme Ct., {[ 502,232), 


Policy Not Voided by Misstatements, Concealment.—Insurer’s 
claim that insured had made several false statements in his 
application for the policy and that he had concealed certain 
facts with respect to his medical history was insufficient 
to prevent recovery by the beneficiary under the policy, 
such misstatements and concealments not being in bad 
faith or material to the risk (Metropolitan Life Ins. Co. v. 
Marshall, Ga. Ct. of App., J 502,233). 


Refusal to Pay Disability Claim.—Correspondence between 
agents of insurer whereby company refused to pay insured’s 
claim for total and permanent disability because of the fact 
that he was still employed, such employment being trivial, 
was held to be a sufficient refusal to pay to waive the re- 
quirement of proof of disability (Union Central Life Ins. Co. 
v. Trundle, Ga. Ct. of App., 7 502,235). 


Policyholders’ Action for Accounting. — Injunction issued 
against policyholders who sought an accounting by officers 
and directors of company was erroneously granted, the 
policyholders having the right to bring such an action and 
the motive behind a litigation being immaterial where a 
cause of action exists (Pathfinder Life Ins. Co. v. Livingston, 
Neb. Supreme Ct., { 502,234). 


% AUTOMOBILE »% 


Assessment of Members of Reciprocal Insurance Exchange — 
Plaintiff, the liquidator of a dissolved reciprocal insurance 
exchange, recovered in Maryland in this test suit assess- 
ments made against defendant in Pennsylvania, the state 
in which the exchange was created and in which the 
liquidator was appointed (Taggart v. lachter, Hoskins & 
Russell, Inc.; Wachter, Hoskins & Russell, Inc., Md. Ct. of 
App., {| 704,860). 


Waiver of Forfeiture by Insurer.—Contrariwise to its original 
opinion, the Court held that the insured’s violation of the 
provision in her policy against transfer of her interest was 
not waived by the insurer, there being no indication that 
the insurer had access to the policy or that the assurances 
of its agent that the policy would be changed to protect 
the new owner of the automobile covered had_ been relied 
upon (Brooker v. American Ins. Co., Ga. Ct. of App. 

704,851). 


Municipality’s Liability—Condition of Intersection.—lf the con- 
dition of the intersection as constructed by the city is a 
nuisance, the city is liable for injuries resulting therefrom 
irrespective of whether it was negligent (Kremer v. City of 
Uhrichsville, Ohio Supreme Ct., {| 704,861). 


Presumption from Ownership of Vehicle—The presumption, 
arising from the ownership of the offending vehicle, that 
said vehicle was being operated in the service of the owner 
was rebutted by uncontradicted evidence that the negligent 
driver was using same without permission on a personal 
undertaking (Hollen, Admx. v. Reynolds et al., W. Va. Su- 
preme Ct. of App., | 704,872). 


Liability of Tavern Keepers.—Under the Dram Shop Act, three 
tavern keepers were held answerable for injuries inflicted 
upon the occupants of an automobile by a motorist to whom 
they had served intoxicating liquor (Suppe et al. v. Sako 
et al., Ill. App. Ct., J 704,868). 


Carriers’ Liability—Bus Passenger Injured.—No liability was 
imposed upon a carrier whose bus started with a jerk just 
as a passenger was seating himself, throwing said passenger 
back and acerbating a preexisting ailment which caused his 
death (Jorgensen et al. v. East Bay Transit Co., Calif. Dist. 
Ct. of App., 1 704,863). Damages for Miscarriage —A ver 
dict of $7,725.00 for injuries sustained by a bus passenger, 
resulting in miscarriage or abortion, unaccompanied by per 
manent injuries, was held to be excessive (Miller v. The Blue 
Ridge Transportation Co. et al., W. Va., Supreme Ct. of App., 
{ 704,867). Taxicab Passenger Injured.—Plaintiff was de- 


Paragraph ({/) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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No. 137 


nied compensation for injuries sustained when the driver of 
the taxicab in which she was riding, after sounding his horn, 
pulled to the left to pass a forward vehicle as said forward 
vehicle pulled to the left to pass the vehicle ahead of it 
(Barker v. Safeway Cab Co., Neb. Supreme Ct., ] 704,869). 
Stopping at Place of Safety.—The relationship of carrier 
and passenger terminates when a bus passenger is dis- 
charged at a place of safety and the carrier cannot be held 
responsible for subsequent injury to the passenger while 
crossing the street (Minor, Admr. v. Tenn. Coach Co., Tenn. 
Ct. of App., | 704,873). 


Approaching Vehicles Collisions—Failure to Produce Accessi- 


ble Witness.—Since plaintiff had made out a prima facie case 
against defendant, whose intestate’s car was driven on the 
wrong side of the road and into plaintiff's car, the comment of 
plaintiff's counsel upon the failure of defendant to produce 
the driver of the offending vehicle, an accessible witness, 
did not constitute reversible error (Beery v. Breed, Admr., 
Ill. App. Ct., 9 704,865). Blinding Lights.—Plaintiff recov- 
ered for injuries sustained when, as defendant came over 
a hill without sounding his horn or dimming his lights, she 
was blinded and swerved into his car (Whatley v. Henry, 
Ga. Ct. of App., | 704,858). 


Minor Falling from School Bus.—Those responsible for the 


operation of a school bus were held answerable for the 
death of a minor who had attempted to board a slowly 
moving bus and was thrown therefrom when the driver 
speeded up before he was seated (Hernandez v. Murphy et al., 
Calif. Dist. Ct. of App., {[ 704,862). 


Intersection Collision—Death from Pneumonia.—The jury’s 
implied finding that the pneumonia which resulted in the 
death of plaintiff's husband was caused by injuries received 
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in an intersection collision between the decedent’s car and 
defendants’ car was upheld (Prewitt et al. v. Marshall et al., 


Calif. Dist. Ct. of App., § 704,864). 


Position of Wrecker on Highway.—A wrecker truck, while 
being used to restore a wrecked automobile to the highway, 
may stand upon the traveled portion of such highway for 
a reasonable length of time, but must not occupy more 
thereof than is reasonably necessary, and approaching traf- 
fic must be fully warned of the obstruction (Cooper, Admr. 
v. Teter, W. Va. Supreme Ct. of App., § 704,871). 


Railroad Crossing Collision—Last Clear Chance.—Refusing to 
hold the doctrine of last clear chance applicable, the court 
directed a verdict in favor of a railroad company in an 
action arising from a collision between a train and automo- 
bile (Arp, Admx. et al., v. Illinois Central R. R. Co., Towa 
Supreme Ct., J 704,866). 


Insurance Protection Argued by Jurors.—Although the evi- 
dence as to fault in the collision between defendant’s bus 
and plaintiff's automobile was conflicting, the jury’s verdict 
in favor of plaintiff could not be upheld because it appeared 
that some of the jurors had been swayed from their con- 
viction that the bus driver was not negligent upon the 
insistence of other jurors that an insurer would have to 
pay any verdict returned (Tenn. Coach Co. v. Pearson et al., 
Tenn. Ct. of App., | 704,874). 


Conflicting Statutory Provisions—Where wrongful death stat- 
utes had conflicting provisions as to limitation of action, 
effect was given to latest expression of legislative intent, 
and the conflicting provision held repealed by implication 
(Hudson Motor Car Co. v. Hertz, U. S. C. C. A. 6th Cir., 
| 704,859). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


3 





